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BRIEF ON APPEAL ON BEHALF OF APPELLANTS 

In support of the Notice of Appeal filed November 4, 2008, Appellants hereby 
provides the following remarks. 

I. REAL PARTY IN INTEREST 

The present application is unassigned and therefore the inventors are the real 
party in interest. 

II. RELATED APPEALS AND INTERFERENCES 

The undersigned and the Appellants do not know of any appeals or interferences 
which would directly affect or that would be directly affected by, or have a bearing on, 
the Board's decision in this Appeal. 

HI. STATUS OF THE CLAIMS 

Claims 1-13 are reproduced in the attached Appendix A and are the claims on 
Appeal. Each of these claims is currently pending in the application. 

IV. STATUS OF THE AMENDMENTS 

There are no pending amendments filed subsequent to the final rejection. 

V. SUMMARY OF THE CLAIMED SUBJECT MATTER 

Oftentimes, a consumer needs to apply lotion on his or her body. For example, a 
sunbather applies lotion such as sunscreen and/or moisturizer to his or her body while 
sunbathing. It may be difficult for the sunbather to apply the lotion to certain portions of 
his or her body without help. For example, most people have a difficult time reaching 
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their upper, lower and/or mid-back region. Other sunbathers may have problems 
reaching their feet and/or lower legs. Elderly people may have difficulty reaching 
additional areas of their bodies. 

The failure to apply lotion to all of the exposed portions of the sunbather's body 
may lead to sunburn. When the sunbather returns home, he or she may also need to 
apply sunburn lotion or other skin care products such as moisturizer. It may be difficult 
for the sunbather to apply the sunburn lotion to the sunburned areas to obtain relief. 

There are a wide variety of other topical lotions that may be difficult to apply 
properly without assistance. Other exemplary topical lotions may include (but are not 
limited to) bug spray, sunburn lotion, dry skin lotion, sunscreen, tanning lotion, pain 
relieving lotion, muscle relaxing lotion, acne medication, anti-itch lotion, self-tanning 
lotion, hair removal lotion, body hair bleaching agents, perfume, and topical 
medications. 

Lotion applicators are sometimes used to apply lotion to areas of the body that 
are difficult to reach. One conventional lotion applicator (that is similar to the Steinberg 
et al. reference applied by the Examiner here) includes an applicator body with an 
internal cavity and a permeable surface such as a sponge that is in fluid communication 
with the cavity. A handle extends from and/or is integrated with the applicator body. In 
use, a user fills the internal cavity of the lotion applicator with Jotion. The permeable 
surface absorbs and/or wicks the lotion to an outer surface thereof. Using the handle, 
the user moves the permeable surface of the applicator along areas that are to be 
treated. 
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When the user wants to use a different type of lotion, however, the user must 
empty the cavity and clean the permeable surface. Even when the lotion remains the 
same, the lotion absorbed by the permeable surface may tend to dry and/or the 
permeable surface may begin to emit odors, become worn and/or grow mold, fungus, or 
bacteria. 

Applicants described and claimed a lotion applicator with an ergonomically- 
shaped applicator body and disposable, lotion-impregnated sheets that can be attached 
to and removed from the body to allow easy cleaning and switching to different types of 
lotions. The applicator includes a handle to allow the user to reach portions of his or her 
body that are difficult to reach. Many of the problems associated with prior lotion 
applicators are resolved. 

With respect to Claim 1, a lotion applicator includes an applicator body (element 
10, FIGs. 1A-3, and 5-6, paragraphs [0021]-[0023]) and a handle (element 100, FIGs. 
4A-4C, paragraphs [0026] - [0027]) that extends from the applicator body. A sheet 
(element 120, FIGs. 5-6, paragraphs [0028] - [0030]) is impregnated with lotion 
(paragraph [0029]). A fastener (element 18, FIGs. 1A-3, 5 and 6, paragraphs [0022]- 
[0025]) is associated with at least one selected from a group consisting of the lotion- 
impregnated sheet and the applicator body and removably attaches the lotion- 
impregnated sheet to the applicator body. 

With respect to Claim 7, a lotion applicator includes an applicator body (element 
10, FIGs. 1A-3, and 5-6, paragraphs [0021]-[0023]) and a handle (element 100, FIGs. 
4A-4C, paragraphs [0026] - [0027]) that extends from the applicator body. A sheet 
(element 120, FIGs. 5-6, paragraphs [0028] - [0030]) is impregnated with lotion 
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(paragraph [0029]). The lotion includes at least one of bug spray, sunburn lotion, dry 
skin lotion, sunscreen, tanning lotion, pain relieving lotion, muscle relaxing lotion, acne 
medication, anti-itch lotion, self-tanning lotion, hair removal lotion, body hair bleaching 
agents, perfume, and topical medications. A fastener (element 18, FIGs. 1A-3, 5 and 6, 
paragraphs [0022]-[0025]) is associated with at least one selected from a group 
consisting of the lotion-impregnated sheet and the applicator body and removably 
attaches the lotion-impregnated sheet to the applicator body. 

VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

Appellants seeks the Board's review of the rejection of Claims 1-13 under 35 
U.S.C. § 103 as allegedly being anticipated by Steinberg et al. (U.S. Patent No. 
6,981,293, hereinafter referred to as the Steinberg et al. patent) in view of Brower et al. 
(U.S. Patent No. 6,250,829, hereinafter referred to as the Brower et al. patent). 

VII. ARGUMENTS 

A. The Rejections 

The Examiner rejected Claims 1-13 under 35 U.S.C. § 103 as allegedly being 
anticipated by Steinberg et al. in view of Brower et al.. 

The Examiner alleges that Steinberg et al. discloses a device for providing self- 
assisted hygienic activity to individuals having limited dexterity. The device includes an 
elongated body constructed of first and second telescoping portions and terminating at 
a first end in an ergonomically-configured handle. Various hygienic-related accessories 
are releasably secured to the other end of the elongated body. The accessory is 
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capable of being manipulated relative to the elongated body. The disclosed 
accessories include a sponge attachment, a lotion dispensing attachment, a disposable 
sheet attachment, a scrub brush attachment and a powder applicator attachment. See 
Office Action dated August 7, 2008 at pages 2-3. 

The Examiner expressly admits that "Steinberg et al. does not disclose the use of 
a lotion impregnated sheet". See Office Action dated August 7, 2008 at page 3. 

The Examiner relies on Brower et al. to disclose an applicator article for the 
application of lotion to a user's skin that is impregnated with fluid. The lotion may be a 
combination of sunscreen and insect repellent (ab'stract of Brower et al.). 

The Examiner expressly admits that none of the applied references disclose the 
use of an applicator body including a top surface having an arcuate cross-section and a 
bottom surface having a substantially planar surface. The Examiner asserts that a 
reference is not required barring a showing by Applicants of criticality of the feature. 
See Office Action dated August 7, 2008 at page 3. 

The Examiner argues that it would have been obvious to incorporate the lotion 
impregnated sheet of Brower et al. with the applicator of Steinberg et al.. See Office 
Action dated August 7, 2008 at page 3. 

In the alternate, the Examiner alleges that the disposable sheet attachment in 
Steinberg et al. encompasses a lotion impregnated sheet since Steinberg et al. 
discloses the objective of the apparatus is to provide self assisting hygienic activity to 
individuals of limited dexterity. See Office Action dated August 7, 2008 at page 3. 
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B. Claim Distinctions 

1, Distinctions regarding independent Claims 1 and 7. 



With respect to Claim 1, Steinberg et al. and Brower et al. do not at least show, 
teach or suggest a lotion applicator comprising a sheet that is impregnated with lotion 
and that is removably attached to a body. 

Furthermore, Applicants respectfully assert that it would not be obvious to 
combine Steinberg et al. and Brower et al. since both Steinberg et al. and Brower et al. 
teach away from the claimed invention. 

As best understood by Applicants, Steinberg et al. is directed to a device for 
cleansing and removal of debris from excretory and vaginal orifices and surrounding 
areas. Steinberg et al. teach a cleaning attachment that is relatively flat to allow 
insertion into the excretory and vaginal orifices. Disposable cleaning sheets are 
attached to the flat cleaning attachment and are used exclusively for cleaning. In 
FIG. 8 and the corresponding description, Steinberg et al. refer to a "disposable sheet" 
that can be attached to a body. (Steinberg et al. at Column 3, line 20). The disposable 
sheet is used for cleaning and removal of debris - not applying lotion. It is undisputed 
that there is no teaching or suggestion anywhere in Steinberg et al. that the 
disposable sheet is impregnated with lotion. 
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When cleaning is finished, Steinberg et al. remove the cleaning attachment and 
attaches a roller applicator as shown in FIG. 7 to apply lotion. The lotion is applied 
using the refillable roller applicator. 




While Steinberg et al. refer to the impregnation of the handle or body with anti- 
bacterial material (Steinberg et al., Col. 2, line 29), this is not the same as or similar to 
the impregnation of disposable sheets with lotion. While the body or handle may 
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include antibacterial material, the disposable sheets are not impregnated with 
antibacterial material. Furthermore, antibacterial material is not lotion. 

By expressly teaching the use of the refillable roller applicator for lotion 
application, Steinberg et al. expressly teach away from using disposable sheets 
impregnated with lotion. When one of the applied references teaches away from 
making a particular combination of known elements, the combination is likely to be non- 
obvious. KSRInt'lv. Teleflex Inc. . 127S.C1 1727(2007). 

Furthermore, the roller applicator of Steinberg et al. has many of the 
disadvantages of the prior art that were discussed in paragraphs [0005]-[0006] of 
Applicants disclosure. For example, the lotion in the refillable roller applicator tends to 
dry when not in use, which tends to clog the device. Changing the type of lotion in the 
applicator requires removal, cleaning, refilling and re-attachment, which can be time 
consuming. This approach is wasteful since it may require throwing away the lotion in 
the applicator before cleaning and adding a different lotion. The claimed lotion- 
impregnated disposable sheets lack these disadvantages. 

Additional problems may arise by using the proposed refillable roller applicator in 
Steinberg et al. A head of the roller applicator is arranged in a direction that is parallel 
to the handle. Therefore, it would be difficult to orient the roller applicator correctly to 
apply lotion to a person's back. The roller would simply not be in a suitable orientation 
without requiring a person's arm to be contorted at a very awkward angle. 

Therefore, Steinberg et al. teach away from the use of lotion-impregnated 
disposable sheets for applying lotion. As a result, it would not be obvious to combine 
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Steinberg et al. with another reference to reject Claim 1 since Steinberg et al. propose 
an inconsistent approach. See KSR Int'l v. Teleflex Inc. . 

The lotion applicator of Brower et at. also teaches away from the claimed 
combination. Brower et al. is intended to be worn on a user's hand. Therefore using a 
body and handle is inconsistent with the express teachings of Brower et al. As such, it 
would be difficult to reach difficult areas such as a person's back. There is no teaching 
or suggestion in Brower et al. that the lotion applicator of Brower et al. can be attached 
to a handle and/or a body using a fastener as claimed by Applicants. Therefore, Brower 
et al. is unable to reach areas of the body such as the upper, lower and mid-back 
regions. 
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In the Office Action dated August 7, 2008 at page 4, the Examiner argues that 
Steinberg et al.'s use of a refillable roller does not rise to the level of a teaching away 
since "Steinberg et al. discloses the device may comprise removable disposable 
sheets". The sheets disclosed by Steinberg et al. are not lotion-impregnated, as 
admitted by the Examiner. The application of lotion in Steinberg et al. is accomplished 
by another device - one that has significant disadvantages when compared to the 
approach proposed by Applicants. 

The Examiner's reliance upon MPEP §2123 is misplaced. See Office Action 
dated August 7, 2008 at page 4. This section states that examples and preferred 
embodiments do not constitute teaching away from a broader disclosure or non- 
preferred embodiments. There is simply no disclosure in Steinberg et al. with respect 
to application of lotion using lotion-impregnated disposable sheets. The only disclosure 
in Steinberg et al. with respect to lotion involves the use of a roller attachment - which is 
inconsistent with the efficient, lotion-impregnated sheet approach set forth by 
Applicants. 

Furthermore, Brower et al. emphasize portability of the device. In other words, 
Brower et al. was designed to be small so that it can be easily carried. Therefore it is 
inconsistent to suggest that it would be obvious for one skilled in the art to combine the 
Brower et al. device with the more cumbersome arrangement described in Steinberg et 
al. since this would conflict with the express teachings of Brower et al. 

Even if the Examiner incorrectly concludes that the teachings of Steinberg et al. 
or Brower et al. do not rise to the level of teaching away, the proposed combination is 
improper for other reasons. Applicants respectfully assert that the Examiner has 
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misapplied these references and used incorrect hindsight in making the proposed 
combination. A reference must be considered for all that it teaches including 
disclosures that point towards the invention and disclosures that teach away from the 
invention. In re Dow , 5 USPQ.2d 1529 (Fed. Cir. 1988). Steinberg et al. use a 
refillable lotion applicator attachment and not lotion-impregnated disposable sheets for 
applying lotion. Brower et al. do not disclose attaching the lotion applicator described 
therein to a body or a handle - and stresses the portability of the device. It is improper 
to take teachings in the prior art out of context and give them meanings that they would 
not have to those skilled in the art. In re Wright 9 USPQ.2d 1649 (Fed. Cir 1989). It is 
impermissible to pick and choose from a reference on so much of it as will support a 
given position to the exclusion of other parts necessary to the full appreciation of what 
the reference fairly teaches to one skilled in the art. Bausch & Lomb, Inc. v. Barnes- 
Hind, Inc. , 230 USPQ 416 (Fed. Circ. 1986). Applicants have pointed out significant 
flaws in the Examiner's proposed combination based on other inconsistent teachings of 
the applied references. Therefore, Applicants respectfully assert that the proposed 
combination is improper for at least these reasons. 

Claim 1 is allowable over Steinberg et al. and Brower et al. for at least these 
reasons. Claim 7 is allowable over Steinberg et al. and Brower et al. for at least similar 
reasons as Claim 1. Claims 2-6 and 12 and 8-11 and 13 are dependent on Claims 1 
and 7, respectively, and are allowable for at least similar reasons. 

2. Dependent Claims 6, 11, 12 and 13, 

Applicants respectfully assert that the Examiner is not entitled to ignore 
limitations of the claims. The Examiner incorrectly states that "Applicants is reminded 
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that where the general conditions of the claims are met, burden is shifted to the 
Applicants to provide a patentable distinction". Applicants respectfully requested that 
the Examiner provide legal support for this incorrect statement of law. 

In the Final Rejection, the Examiner finally provided the alleged basis for this 
incorrect statement of law. See Office Action dated August 7, 2008 at page 5. The 
Examiner relies upon MPEP §2144 IV section B for the proposition that barring a 
showing of criticality of a claim limitation, the Examiner has no obligation to find the 
particular limitation in the prior art. Applicants are unable to find section B in MPEP 
§2144 IV. MPEP §2144 IV states that it is not necessary that the prior art suggest the 
combination to achieve the same advantage or result discovered by Applicants. This 
section does not support the Examiner's legal position at all. 

Even assuming for the sake of argument that the Examiner's legal position is 
correct, Applicants rebutted the Examiner's incorrect legal assertion in the last response 
and therefore the burden has shifted back to the Examiner to show all of the limitations 
of Claim 6 and other claims in this application. It is a longstanding rule that to establish 
a prima facie case of obviousness of a claimed invention, all of the claim limitations 
must be taught or suggested by the prior art. In re Rovka , 180 USPQ 143 (CCPA 
1974), see MPEP §2143.03. Furthermore, when evaluating claims for obviousness 
under 35 U.S.C. §103, all of the limitations must be considered and given weight. Ex 
parte Grasselli . 231 USPQ 393 (Bd. App. 1983), MPEP § 2144.03. 

At least with respect to Claim 6, Applicants rebutted the Examiner's unsupported 
legal position and pointed out patentable distinctions. In particular, Steinberg et al. fail 
to show, teach or suggest the applicator body includes a top surface having an arcuate 
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cross section and a bottom surface having a substantially planar surface. Brower et aL 
is silent on this issue since Brower et al. does not disclose a body and supports the 
lotion applicator with a user's hand. 

Since Steinberg et al. is directed to a device for cleaning and removal of debris 
from excretory and vaginal orifices and surrounding areas, Steinberg et al. discloses 
planar top and bottom surfaces that are parallel . This relatively flat, parallel-wall design 
would appear to allow the device of Steinberg et al. to be positioned in these tight 
locations. In other words, the shape of the body in Steinberg et al. is more anatomically 
correct for removal of debris from these locations (excretory and vaginal orifices and 
surrounding areas). The shape of the body recited in Claim 6 would not work. 

The arcuate cross section of Applicants' lotion applicator provides an 
anatomically correct profile for Applicants' intended use. For example only, the arcuate 
cross section of Applicants' lotion applicator enables the user to evenly apply a topical 
lotion to the curves and contours of the shoulder and back areas (but not limited to 
these areas). These areas have curved profiles. Therefore, the flat profile disclosed in 
Steinberg et al. would not work nearly as well when applying lotion. 

Furthermore, the flat attachment device and disposable sheets of Steinberg et al. 
are not used to apply lotion as in Applicants invention. Rather, the roller applicator in 
Steinberg et al. is used to apply lotion. 

Therefore, Claim 6 is allowable for at least these reasons. Claims 11, 12 and 13 
are allowable for at least similar reasons as Claim 6. 
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3. Dependent Claims 2-5 and 8-13. 

With regard to claims 2-5 and 8-13, these claims are allowable for at least the 
reasons previously presented with regard to claims 1 and 7, respectively. Accordingly, 
it is respectfully requested that the rejection of claims 2-5 and 8-13 be overturned. 



VIII, CONCLUSION 

Appellants respectfully request the Honorable Board of Patent Appeals and 
Interferences to reverse the Examiner's rejection of each of pending claims 1-13. 
Appellants respectfully submits that the prior art does not teach or suggest one or more 
limitations of the claims as discussed above, and the Examiner has made a sufficient 
showing to support the proposed combination of references. Accordingly, for at least 
the aforementioned reasons, Appellants respectfully requests the Honorable members 
of the Board of Patent Appeals and Interferences to reverse the outstanding rejections 
in connection with the present application and permit each of claims 1-13 to be passed 
to allowance in connection with the present application. 

Should there be any outstanding matters that need to be resolved in the present 
application, the Examiner is respectfully requested to contact Michael D. Wiggins, Reg. 
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No. 34,754 at the telephone number of the undersigned below. If necessary, the 
Commissioner is hereby authorized in this, concurrent, and future replies, to charge 
payment or credit any overpayment to Deposit Account No. 08-0750 for any additional 
fees required under 37 C.F.R. § 1.16 or under 37 C.F.R. § 1.17; particularly, extension 
of time fees. 



Please address all correspondence to : 
Michael D. Wiggins 
950 Harmon St. 
Birmingham, Ml 48009 
Tel. No. (248) 641-1211 



Respectfully submitted 




Michael D. Wiggins 
Reg. No. 34,754 
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IX. APPENDIX A 

CLAIMS APPENDED 

This is a complete and current listing of the claims. 

1. (Previously Presented) A lotion applicator for applying lotion to a body of a 
person, comprising: 

an applicator body; 

a handle that extends from said applicator body; 
a sheet that is impregnated with lotion; and 

a fastener that is associated with at least one selected from a group 
consisting of said lotion-impregnated sheet and said applicator body and that removably 
attaches said lotion-impregnated sheet to said applicator body. 

2. (Original) The lotion applicator of Claim 1 wherein said lotion that is 
impregnated in said lotion-impregnated sheet is at least one of bug spray, sunburn 
lotion, dry skin lotion, sunscreen, tanning lotion, pain relieving lotion, muscle relaxing 
lotion, acne medication, anti-itch lotion, self-tanning lotion, hair removal lotion, body hair 
bleaching agents, perfume, and topical medications. 

3. (Original) The lotion applicator of Claim 1 wherein said fastener includes a 
flexible member that is received in a hole in said applicator body and that includes at 
least two radially inwardly projecting, flexible members that engage said lotion- 
impregnated sheet. 
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4. (Original) The lotion applicator of Claim 1 wherein said handle and said 
applicator body are integrated. 

5. (Original) The lotion applicator of Claim 1 wherein said handle includes a 
first connector and said applicator body includes an end portion with a second 
connector and wherein said first connector mates with said second connector to attach 
said handle to said applicator body. 

6. (Previously Presented) The lotion applicator of Claim 1 wherein said 
applicator body includes a top surface having an arcuate cross section and a bottom 
surface having a planar surface. 

7. (Previously Presented) A lotion applicator for applying lotion to a body of a 
person, comprising: 

an applicator body; 

a handle that extends from said applicator body; 

a sheet that is impregnated with lotion, wherein said lotion that is 
impregnated in said lotion-impregnated sheet includes at least one of bug spray, 
sunburn lotion, dry skin lotion, sunscreen, tanning lotion, pain relieving lotion, muscle 
relaxing lotion, acne medication, anti-itch lotion, self-tanning lotion, hair removal lotion, 
body hair bleaching agents, perfume, and topical medications; and 
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a fastener that is associated with at least one selected from a group 
consisting of said lotion-impregnated sheet and said applicator body and that removably 
attaches said lotion-impregnated sheet to said applicator body. 

8. (Original) The lotion applicator of Claim 7 wherein said fastener includes a 
flexible member that is received in a hole in said applicator body and that includes at 
least two radially inwardly projecting, flexible members that engage said lotion- 
impregnated sheet. 

9. (Original) The lotion applicator of Claim 7 wherein said handle and said 
applicator body are integrated. 

10. (Original) The lotion applicator of Claim 7 wherein said handle includes a 
first connector and said applicator body includes an end portion with a second 
connector and wherein said first connector mates with said second connector to attach 
said handle to said applicator body. 

11. (Previously Presented) The lotion applicator of Claim 7 wherein said 
applicator body includes a top surface having an arcuate cross section and a bottom 
surface having a planar surface. 

12. (Previously Presented) The lotion applicator of Claim 1 wherein said 
applicator body includes a surface having an arcuate cross section, wherein said sheet 
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is attached to said surface and wherein said surface and said sheet contact a body of a 
user during use. 

13. (Previously Presented) The lotion applicator of Claim 7 wherein said 
applicator body includes a surface having an arcuate cross section, wherein said sheet 
is attached to said surface and wherein said surface and said sheet contact a body of a 
user during use. 
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X. APPENDIX B 

EVIDENCE APPENDED 

There is no evidence that is attached. 

XI. APPENDIX C 

RELATED PROCEEDINGS APPENDED 

There are no related proceedings. 
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